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OPINION AND ORDER

This case comes on for review by the Full

Commission on appeal by respondents from an opinion filed

herein by an Administrative Law Judge on March 3, 2003.

The Administrative Law Judge entered the following

findings of fact and conclusions of law:

1. There was an employer-employee
relationship on April 25, 2002.

2. The temporary total disability rate
is $106.
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3. The claimant has proven by a
preponderance of the evidence that
she sustained a compensable injury
in the course of and arising out of
her employment on April 25, 2002,
when she fell from a ladder.

4. The respondents are responsible for
all reasonable and necessary
medical treatment the claimant has
pursued.

5. The claimant has proven by a
preponderance of the evidence that
she remained in her healing period
and was unable to earn wages from
April 26, 2002 through May 27,
2002.

We have carefully conducted a de novo review of

the entire record herein, and it is our opinion that the

decision of the Administrative Law Judge is correct and

should be affirmed.  Specifically, we find from a

preponderance of the evidence that the findings of fact made

by the Administrative Law Judge are correct, and they are,

therefore, adopted by the Full Commission.

We therefore affirm the March 3, 2003 opinion of

the Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as the

decision of the Full Commission.  All accrued benefits shall

be paid in a lump sum without discount and with interest

thereon at the lawful rate from the date of the
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Administrative Law Judge’s decision in accordance with Ark.

Code Ann. § 11-9-809 (Repl. 2002).  

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by Act

1281 of 2001.  Compare Ark. Code Ann. § 11-9-715(Repl. 1996)

with Ark. Code Ann. § 11-9-715 (Repl. 2002).  For prevailing

on this appeal before the Full Commission, claimant’s

attorney is hereby awarded an additional attorney’s fee in

the amount of $500.00 in accordance with Ark. Code Ann. §

11-9-715(b) (Repl. 2002).

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.                

DISSENTING OPINION

I respectfully dissent from the majority opinion

finding that the claimant proved by a preponderance of the

evidence that she sustained a compensable injury on

April 25, 2002. Based upon my de novo review of the record,
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I find that the claimant has failed to meet her burden of

proof.

The claimant was employed by the respondent-

employer as a stock person. Her duties included unloading

trucks and sometimes working as cashier. The claimant

testified that on April 25, 2002, she fell from a ladder

injuring her back, neck and head. The claimant testified

that she was reaching above her head for a box when the

ladder went together and fell straight back. She struck the

back of head and neck on the concrete floor. The claimant

stated that she laid on the floor for approximately fifteen

to twenty minutes moaning and hollering for help but no one

came. She eventually got up and walked to her supervisor’s

office, Mr. Michael Bryan, who was on the telephone. The

claimant could not get Mr. Bryan’s attention, so she

reported the incident to Ms. Ruth Ware, the assistant

manager. The claimant was sent to Dr. Brewer Rhodes, the

company doctor. Dr. Rhodes treated the claimant with x-rays

and a sonulator. The claimant began undergoing physical

therapy on May 10, 2002. 

On May 20, 2002, the claimant received a letter

denying her workers’ compensation claim. On June 9, 2002,

the claimant and Priscilla Lowery, another employee, were
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accused of shoplifting approximately $150.00 worth of

merchandise from the respondent-employer. The claimant pled

guilty to the charge of theft by receiving and was ordered

to pay a $250.00 fine and serve five days in jail. The

claimant was terminated on June 10, 2002. The claimant

stated that she thought that the charges were fabricated by

Mr. Bryan and a police officer in attempt to get the

claimant fired.

Arkansas Code Annotated §11-9-102(4)(A)(i)(Repl.

2002) defines “compensable injury” as “[a]n accidental

injury causing internal or external physical harm to the

body . . . arising out of and in the course of employment

and which requires medical services or results in disability

or death.  An injury is ‘accidental’ only if it is caused by

a specific incident and is identifiable by time and place of

occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W.3d 889 (2002).  The phrase "arising out of

the employment refers to the origin or cause of the

accident," so the employee was required to show that a

causal connection existed between the injury and his

employment.  Gerber Products v. McDonald, 15 Ark. App. 226,

691 S.W.2d 879 (1985).  An injury occurs "'in the course of

employment' when it occurs within the time and space
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boundaries of the employment, while the employee is carrying

out the employer's purpose, or advancing the employer's

interest directly or indirectly."  City of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).  Under the

statute, for an accidental injury to be compensable, the

claimant must show that he/she sustained an accidental

injury; that it caused internal or external physical injury

to the body; that the injury arose out of and in the course

of employment; and that the injury required medical services

or resulted in disability or death.  Id.  Additionally, the

claimant must establish a compensable injury by medical

evidence, supported by objective findings as defined in §11-

9-102(16).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty. 

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).  The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a

preponderance of the evidence.  See Ark. Code Ann. § 11-9-

102(4)(E)(i)(Repl. 2002); Clardy v. Medi-Homes LTC Servs.,

75 Ark. App. 156, 55 S.W.3d 791 (2001).

In my opinion, a review of the evidence indicates

that there are no objective medical findings to support the
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existence of a compensable injury. The Administrative Law

Judge cites the case of Estridge v. Waste Management, 343

Ark. 276, 33 S.W.3d 167 (2000), [which is again on appeal

with the Full Commission] for the proposition that the

doctor would not have prescribed medication for muscle

spasms unless there were muscle spasms present. The case

before us is distinguishable from Estridge in two ways.

First, in Estridge the physician who prescribed Valium to 

the claimant indicated specific instructions that the

medication was to be taken as needed for muscle spasms. In

the case presently before us, there is no evidence presented

indicating that any of the drugs prescribed for the claimant

were prescribed specifically for the treatment of muscle

spasms. The claimant was prescribed Flexeril. Flexeril has

many other uses other than just a muscle relaxer. It is

speculation on the part of the Administrative Law Judge to

assume that this medication was prescribed for muscle

spasms. Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).  Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155

(1979).  Arkansas Methodist Hospital v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).
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Second, in Estridge, the claimant had undergone an

MRI that showed possible herniated disks and produced

objective findings of a straightened lumbar spine that is

normally associated with muscle spasms. In this case, there

were no objective findings of lordodic straightening, disk

abnormality, or any other objective physical sign that would

support or indicate that there was a presence of muscle

spasms in the claimant’s back. The only evidence that muscle

spasms were present is the claimant’s own self-serving

testimony. I find the claimant not to be a credible witness. 

Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission.  White v. Gregg

Agricultural Ent., 72 Ark. App 309, 37 S.W.3d 649 (2001). 

When there are contradictions in the evidence, it is within

the Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Id.  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief.  Id.

Neither the Workers’ Compensation Act nor Arkansas

case law contains a requirement that the Commission
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personally hear the testimony of any witness. By allowing

the Commission to review evidence or, if deemed advisable,

hear the parties, their representatives and witnesses, Ark.

Code Ann. §11-9-704(b)(6)(A)(Repl. 2002), adequately

protects a claimant’s due-process rights.  Id.  When the

Commission reviews a cold record, demeanor is merely one

factor to be considered in determining credibility. 

Numerous other factors must be considered, including the

plausibility of the witness’s testimony, the consistency of

the witness’s testimony with the other evidence and

testimony, the interest of the witness in the outcome of the

case, and the witness’s bias, prejudice, or motives.  Id. 

“The flexibility permitted the Commission adequately

protects the claimant’s right of due process of law.”  Id. 

The claimant’s account of how the accident

occurred is suspect at best. The claimant testified that she

fell when the district manager was sitting in his office

fifteen to twenty feet away and people were working on the

air conditioner “a little distance away.” The claimant

testified that no one heard or witnessed her fall and no one

came to her aid while she lay on the ground for fifteen to

twenty minutes “hollering” for help.
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Further, the claimant gave inconsistent dates as

to when the incident occurred. She testified at the hearing

that she fell on April 25, 2002. However, the claimant’s

physical therapist notes dated May 9, 2002, stated that

claimant reported falling “last Thursday,” which would have

been May 2, 2002. The claimant also gave inconsistent

version of what occurred after the alleged fall. At the

hearing the claimant testified that she laid on the ground

for fifteen to twenty minutes after her fall, moaning and

yelling for help. However, the claimant testified at her

deposition that she told Ms. Wade about her alleged fall

approximately five minutes after it happened. 

Further, the record contains additional

inconsistencies. In her deposition, the claimant testified

that she had never injured her neck or back prior to

April 25, 2002. However, Dr. John Bickerstaff’s notes dated

August 26, 1996, indicate that the claimant was involved in

a car accident the previous Saturday and was unable to move

her neck. In a note dated September 4, 1996, Dr. Bickerstaff

reported that the claimant had neck pain and some tingling

in her right hand. In short, the claimant is simply not a

credible witness.
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Therefore, after conducting a de novo review of

the record, I cannot find that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury. Accordingly, I must respectfully dissent

from the majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner

 


